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THEORETICAL FRONTS 
 
The Jurisprudence of Adam Smith: from Personal Virtues to Social Harmony……..Chen Weiguo 5  
［Abstract］The jurisprudence of Adam Smith, like his theories of ethics and 
economics, reflects his moral philosophy, which itself is based on the close 
observation of the living society and on his own concepts of ‘sympathy’ and 
‘impartial spectator’. The starting point of Smith’s jurisprudence is his ethics about 
human nature and ‘three moral virtues’. The essence of Smith’s jurisprudence is 
embodied in his insight as to how the law works: the law neither demands 
benevolence, nor rejects prudence, but shall safeguard justice. Thus, the law will bind 
the people more internally and keep the whole society harmonized and vigorous as it 
coincides with the personal virtues and provides positive solutions to all kinds of 
disputes. It is fair to say that Smith’ s jurisprudence is still impressive and 
thought-provoking to Chinese culture even today: compared to the promising social 
development under Smith’s theory, China lacks both the incentive for individual 
creation and the confidence in formal dispute settlement procedures in the current 
process of transition towards the market economy. 
 
State Building and the Fundamental Rights Function of the 1954 Chinese 
Constitution…………………………………………………………………………...Yu Wenhao 24  
［Abstract］The core objective of the 1954 Chinese Constitution was to construct a socialist state. 
Guided by this objective, the norms defining the fundamental rights of the Chinese citizens in the 
1954 Constitution embodied explicit political pursuits and coercive demands of the state. They 
must not only protect the rights of citizens, but also meet the needs the politic reality at that time. 
The 1954 Constitution legalized the construction of the state through revolution. As a result, 
norms of fundamental rights, dominated by the political process and with state building as its core, 
played an essential role in regulating and unifying values of different social groups. However, 
over-emphasizing the political objective of state building through revolution had distorted 
constitutional practice. After abandoning the revolutionary view of the state, China must base the 
legitimacy of the state on the legal act of adoption of the Constitution, rather than on the historical 
fact of the victory of revolutionary. To this end, it is necessary to advocate the subjective rights 
function of fundamental rights, so as to establish a new order under which both citizens and the 
state will be governed by the constitution and the law. 
 
 
 
 



The Establishment of “Relativity” of Rights and Its Application in Contemporary China:  
  Enlightenments Gained from Anglo-American Property Law…………………….Ran Hao 4 
［Abstract］ China has inherited from the Continental Legal System an absolutist approach to 
ascertaining rights, whereas the Anglo-American law has taken an approach of relativity through 
the operation of the term “title”. According the relativity approach, all rights are parallel unless 
disputes arise which make it necessary to prioritize one particular right over another for the 
purpose of ascertaining the ambit or extent of protection of rights on a case-by-case basis and 
property rights can be perceived as linear in structure, rather than umbrella-like as perceived in 
civil law jurisdictions. Out of this perception there arises open space for reflection and for logic 
instruction. In a temporal dimension, everyone can use this space to create his own needs and to 
make adequate arrangements for the future. Meanwhile, this approach can ensure the equality, the 
independence as well as the retrospectivity of various property rights, enable us to make flexible 
use of a variety of land interests and effectively alleviate many problems resulting from the defects 
of the current institutions and affecting people’s livelihood, such as those relating to the use of 
agricultural land and housing with “small property rights”. 
 
 
The Formation and Construction of the Concept of Territory in Public Law……….Wu Xiaoqiu 60  
［Abstract］ Territory has been a significant political and legal concept since ancient times and 
all its meanings are based on their geographical concepts. In law, the concept of territory was 
originally a concept of ownership in the sense of private law, namely the geographical domain 
owned and governed by a monarch or king. However, with the transformation of the concept of 
sovereignty from monarchical sovereignty to national sovereignty, the concept of territory had 
become a concept of ownership in public law, whose national power attribute became increasingly 
prominent, and developed into three kinds of doctrines of territory: the doctrine of sovereign 
object, the doctrine of component of a state and the doctrine of domain. The anti-sovereignty 
doctrine, emerged in the late 19th century and early 20th century, led to a new conception of 
national territory: some public law theorists refused the activist or essentist idea of territory 
supported by the concept of sovereignty, and turned to the negativist or formalist approach to 
interpreting the concept of territory. They either regarded territory as a regional limitation to 
dominion or isolated territory from dominion, interpreting territory as a pure spatial sphere of law. 
Thus two parallel concepts of territory in public law, essentist and formalist, were established. 
 
On norms of Civil Evidence……………………………………………………………Wang Lei 82  
［Abstract］For a long time, the study of methodology of civil law in China is mainly focused 
more on the discovery, interpretation and application of legal norms as major premise through 
Anspruchsgrundlagemethode and legal interpretation, but less on the formation of the civil case 
facts as minor premise. The formation of the civil case facts is very important to the perfection of 
methodology of civil law, which cannot do without the application norms of civil evidence. The 
formation of civil case facts is in itself a process of application of judicial syllogism, throughout 
which norms of civil evidence plays a role. The discovery, classification, interpretation and 
application of norms of burden of proof and other norms of civil evidence have greatly enriched 
the traditional methodology of civil law. Norms of evidence in civil code can help the 
implementation of civil rights and increase the types of norms of civil law. Norms of evidence in 



civil law mainly include those on general independent specification of burden of proof, 
presumptions of civil legal rights, presumption of civil legal facts and reversion of burden of proof. 
The latter three kinds of norms must be stipulated separately in the civil law. 
 
Justification and Realization of the Principle of Full Compensation in Chinese Tort 
Law……………………………………………………………………………….....Zhou Youjun 97  
［Abstract］The principle of full compensation results from the influence of the mode of exchange 
of equal value on society. It conforms to the guiding principles and objectives of tort law and is an 
important tool for balancing the interests of the injurer and the victim and for compelling potential 
injurers to take their duty of due of care seriously. The current Chinese tort law not only 
recognizes the principle of full compensation, but also reiterates the important practical 
significance of the principle, which is conducive to realizing the compensatory function of the tort 
law and to ensuring that judges adjudicate cases in accordance with law. Currently it is imperative 
for China to truly implement the principle of full compensation, which requires that, firstly, all 
compensable harms caused by a tort should be indemnified; secondly when a judge decides 
damages, he should not consider such factors as the defendant’s intention or negligence, the 
income of the plaintiff and the defendant, or other circumstances of the case; and thirdly, the 
victim should not acquire more benefit than that is sufficient to compensate for the harms he or 
she suffered as a result of the tort. When applying rules of exception to the principle of full 
compensation, the judge should take into 
 
 
REVIEW OF FOREIGN LAWS 
 
Fast-Track Sentencing Procedure for Criminal Cases in China and Its Comparison with  
  Summary Criminal Trial Procedures in the U.S. and Germany……………………Li Bensen 111 
［Abstract］Launch the Pilot Program of Fast-Track Sentencing Procedure for Criminal Cases in 
Certain Areas, adopted by the Standing Committee of the Twelfth National People’s Congress in 
2014, has set a precedent in experimental legislation in the field of criminal procedure law. The 
pilot work and the possible future legislation on fast-track sentencing procedure for criminal cases 
in China should be based on both domestic and international experiences in this field. The plea 
bargaining system in the US and the simplified criminal procedure in Germany differ from the 
fast-track sentencing procedure for criminal cases in China in such aspects as the scope of 
application, the protection of the rights of the defendant, and trial procedures. In the sense of 
comparative law, the horizontal comparison of the summary criminal procedure in China, the 
United States and German not only enables us to carry out in-depth analysis of the pilot legislation 
on the fast-track sentencing procedure for criminal cases, but also provides us with international 
experience in scientific legislation on summary criminal procedure. 
 
Warren Court's Criminal Procedure Revolution: Dilemma and Reflections…………….Liu Lei 125 
［Abstract］ In the process of judicial review, the Supreme Court of Warren did all it could to 
give broad interpretation to the Constitution, so as guarantee the suspect’s fundamental rights, 
such as the right to keep silence, the right to apply for the suppression of illegal evidence, and the 
right to legal assistance. The purposes of Warren Court’s judicial practice were to uphold the 



stability of the Federation, to promote the development of a limited and law-abiding government, 
to prevent the violation of civil rights in the administration of criminal justice, so as to better 
respond to the racial equality movement of that time. The anti-racism movement had exerted an 
indirect impact on Warren Court’s case law. Generally speaking, the Criminal Procedure 
Revolution launched by Warren Court had failed, at least partially, for a number of reasons, 
including inconsistency in its case law, defects in judicial philosophy, and improper attempt to 
make rules on law enforcement for the police. China should draw on Warren Court’s experience 
in the reasonable determination of the role of judges and, while pursuing justice in individual 
cases, seek reform opportunities to alleviate the conflicts between individual rights and public 
safety, so as to create better conditions for the safeguarding of the litigation rights of criminal 
defendants. 
 
 
Substantive Demonstration of Legal Order Consistency and Constitutional 
Interpretation…………………………………………………………………………..Jiang Tao 141 
［Abstract］As an important method of interpretation based on the consideration of legal order 
consistency, constitutional interpretation insists that the interpretation of criminal law should not 
go against the principle and spirit of constitution, thus revealing various problems in the 
application of the constitution in criminal practice. The principle of definiteness of constitutive 
requirements is a tool of theoretical analysis used to define the category of constitutional 
interpretation. It has a space for application only in areas in which indefinite norms exist and the 
principle of definiteness of constitutive requirements should be complied. As a value 
demonstration activity, constitutional interpretation must be based on the legal interests of 
constitution and offer the best reasons to support the probative force of interpretative conclusions, 
so as to ensure the legality of criminal interpretation. And the principle of proportionality, by 
dealing with the interest relationships between civil liberty and the rights of others, between civil 
liberty and social order, and between state power and human rights in accordance with the 
standards of legitimacy of objective, necessity of the measures, and balance of legal interests, 
constitutes the regulatory justification of constitutional interpretation. 
 
 
“The Third Party Beneficiary Rule” in Canadian Contract Law………………….Wu Wenpin 158 
［Abstract］ “The third party beneficiary rule” is an important embodiment of the doctrine of 
privity of contract, according to which a third party beneficiary has no right to sue the promisor. 
This rule has been in a fundamental position in Canadian contract law since the classical period of 
contract law. With the development of modern contract law, more and more rights of third parties 
have been recognized in judicial practice and legislation. Although “the third party beneficiary 
rule” is maintaining its fundamental position in Canadian contract law, more and more exceptions, 
such as agency, trust, and assignment, are used to avoid the application of this rule. As is 
manifested in classical case law of recent years and the Law Reform Act in New Brunswick, the 
fundamental position of this rule has been gradually weakened. The weakening of the position of 
“the third party beneficiary rule” and the formation of the system of “contract for the benefit of 
third party” in Canadian contract law are of great reference value to China in the formulation of 
the Chinese Civil Code. In this process, China should relax “the third party beneficiary rule” and 



recognize the right of third party through the development of the system of contract for the benefit 
of third party. 
 
 
INTERNATIONAL LAW ISSUES 
 
The Control Theory in International Criminal Law……………………………………Jiang Su 176
［Abstract］ The differentiation between the perpetrator and the accomplice is a historically 
difficult criminal law issue. It is even more difficult in international criminal law where joint 
criminality is more complex and different properties of legal families are intertwined. Initially, the 
theory of Joint Criminal Enterprise (JCE) was the dominant theory on this issue in the practice of 
international criminal justice. However, the theory of JCE tends to be subjective and expansive, 
for which reason it has been criticized by many judges and scholars. Against this background, the 
control theory originated from German criminal law theory, which combines the subjective with 
the objective and the factual with the normative, was introduced into international criminal law. As 
subordinate concepts of the control theory, the theory of joint co-perpetrators and the theory of 
organized control began to gain application in judicial practice. But doubts and criticism also 
ensued. As the logical premise of the theory of joint co-perpetrators, the differentiated system of 
perpetrator and accomplice and the criteria of this system have been put into question, while the 
theory of organized control has the unsound tendency of over-substantiation and the potential 
crisis of logical inconsistency. The theory of participation in international criminal law should not 
be simply based on available domestic theory, but should be constructed by suiting measures to 
local conditions and based on the character of international criminal law at factual and normative 
level. 
 


